
Office of Chief Counsel 
Internal Revenue Service 

memorandum 
C7:!,IER:PEN:P;T:TL-N-4229-99 
K.V1G 9 t 

to: Far31d Scheller, Appeals Officer, Pittsburgh 

from: Aswciate Dirjtrict Counsel, Pennsylvania District, Pittsburgh 

subject:   ---------- ----------------- --------
------------ --- ---------- ----- ---------- of Limitations 
Tax Years:   ------ ------- and   -----

DISCLOSURE STATEMENT 

This ad.iice corstitutes return information subject to I.R.C. 
$5 5103. This advice contains confidenrial information subject to 
att!:>rne:i-cli-nr and deliberative process privileges and if 
Frr?::are> in ::ontemplatlon of litigatic::, subject to the attorney 
ir.3:: :: pr,aduct p riv i It- ce . Accordingly, rhe Examination or Appeals 
rec:~pient of tliis document may provide it only to those persons 
h~ho:;e official tax Edministration duties with respect to this 
case require such disclosure. In no event may this document be 
Fro-lided to Examination, Appeals, or other persons beyond those 
spe,:ifically indicated in this statement. This advice may not be 
tii:;::losed to taxpaytrs or their representatives. 

This ad,:ice is r.0; binding on Examination or nppeals and is 
K3? a final :ase determination. SUC!Y ici,iice is advisory and does 
r.0': resolve ;:ervics posltlon on an iss-e or provide the basis for 
clo.;ing a case. The determination of rhe Service in the case is 
t3 :~)e made ti,rough t.k.e exercise of tk,e independent judgment of 
the office w?th jurisdiction over the case. 

Whether a series of consents, with the last one being 
executed by "  -------- -------- ------------- ------ formerly   ----------
  ---------------- --------------- ----- ------------------ effective--- ----end 
----- --------- ---- -------------- ---- ------------------ --r the old   ----------
cIn.3olidated group fcr the tax years   ------   ------ and --------
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ADVICE GIVEN 

1. The cc~nsents effectively extend the statute of 
limitations for the cld   ---------- affiliated group. 

  -------- -------- -------------- ----- is mer  --- ---- ----- name for the 
old ------------ ----------------- -------- (EIN: ------------------   ------- --e 
coll:;o--------- -------- ---------------- --------- -------- -------------- ----- is 
aXJthorized tc sign consents for t---- ----- ------------ -----------------
grolup for the years   ------   ----- and   ------

  ---------- -- ---ries of   ---------- and a merger occurring on 
----------- --- ------- the old ------------ grc'Jp divided into twc 
discinct affi1iate.d groups.   ---------- ----------------- -------- the 
old common parent, did not ce----- --- ------- -------- ------- ------ but 
was the survivor corporation in a merger with a   --------
subsidiary. Simult;riesusly, the old   ----------- wa-- ---------d   --------
  ------- -------------- ----- Immediately prio-- --- ---- merger with 
---------- ---- ------------- set up separate subsidiaries for its   -----
-------------- ----- ----------- businesses. On   ------------ --- -------- th-- ----ck 
--- -------- ----- ---------------- was contributed --- ------ ------------
  --------------- -------   -----   ---------------- another n---- -----------y 
-------------- ---- ----- -------------- ------ --------------- thereupon, changed 
its name to   ----------- ---------------- -------

2. Sir;.:e New  ------------- now beari:-,g the old   ---------- name, 
reo?ived a s-zbstantla-- -------- of the assets of t---- ---- ------------
affiliated grollp, 'we also recommend that you give consider-------
t3 iecuring a Form ZC:45, Transferee Agreement, from   -----------
  --------------- -------- formerly New  ------------ ----------------- --------
-------- ------------------ (covering its p---------- -------------- ----------
for an-- ---- --------ncies which may be assessed for the 
coll;olidated tax ye;:rs   ------   ----- and   ----- 

DISCUSSION 

In   ------   ---------- ----------------- ----- wanted to transfer its 
  ------------ ----- ----------- --------------- ----- -------d assets to   ---- ----------
  ------------ ----- -------- however, was not interested in ac---------
--------------- ozher unrelated business operations. Therefore, in 
crder to complete the deal,   ---------- decided to shed its   -----
  ------------ ----- ---------------- as-------

In   ------------ --- --------   ---------- transferred its   ------------------
  ---- ------------------ --------- --to- ------------ operating subs-----------
------------ --- -- comprehensive plan of reorganization,   ---------- set 
up at least four additional operating subsidiaries, n---------
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  ------------ ----------- ------ (  ---------- ---------------------- -----
----------------- ----------- ----- ---------------   ------------ --------------------
  ----------- ----- ------------------------- -- ------------ --------- ---------- -------------
----- ---------- ------------ ---- --------- --------- ----- ------- --------
------------- ----   ---------- ------- ---------- ------------ ----- (  --------
------------ ---- -------------- ---- ----- ------ ---------- ----- -ra------- -f 
---- ------------- --------- ------------ ----- ------- --- some other   ----------
s:Jbsidiaries, into these newly-formed subsidiaries was designed 
t3 l~je tax-frcle under~ I.R.C. g 351. 

  ---------- also termed New   ----------- ---------------- -------- a 
Del&w----- --------ation., as a who------------- --------------- ------ --IN   ---
  ----------- The stock c,f the operating o$Jbsidiaries was transferred 
as ;> contrib-tion 3L capital T_O New   -----------   ----------------- an 
existing subsidiary of   ----------- became a subsid----- --- ------
  ------------- The stock tr---------- to New   ---------- were intended to 
te -ax-free pursuant to I.R.C. §§ 351 and 361. As part of the 
reorganlzati:n, New   ----------- agreed to assume liabilities 
re::,:tinfJ pri:;;arily t--- --- -------g from fhe operations of the 
~~az.ous busi!?esses tra~isferred by   ------------- The stock of New 
  ------------ was then distributed to -------------- public shareholders. 
----- ------------ then zl.an:Jed its nam-- ------ --   ---------- ----------------
  -----

Old   ----------- kc~pt its   ------------ ----- ----------- businesses. It 
als<j retain----- -- ---mber of ----------------- ------------- among others, 
  ------------- -------   ------ -------------- ----------------- ------   -------
----------------- ----------- ------------- ------- ------------- ------------ ------
--------- ------------ ---------------- ------ ----- ----------------- ----- ----se 
---------------- ----- ------- ----------- ---   ------------ consolidated returns 
f3:: the tax :l;eirs 3r Lssue. 

As of   ----------- ---- -------- pursuant ‘0 an Agreement and Plan of 
PIerLier, dat----- ------ ----
  -------------

-------- between   ---- ---------- ------------- and old 
a rrti--------- --------iary of ---------- ---------- ------ ------

---------- --ith and intc. old   ---------- with- ---- -h--------------- --------ng 
voting shares of   --------- s------- --ld   ---------- survived the merger 
and retained its ---- ----- of ----------------- -------------- position is 
that the trarsacti3r: was a "---------- ---rger-- ----- qualified as a 
reorganization under I.R.C. 5 368(a) (11 (B) and was tax-free under 
1.R.c. 5 354't#:, irs shareholders. As part of the merger, old 
  ---------- cha::ged its name to   -------- ------- -------------- -----

The stcck of   ---------- ---------- ------------- was contributed to 
  ----------------- so tha-- ------------ ----------- -- --------ary of   ------
-----------
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The Examination team has recently been advised that   --------
  ------ ------------- ----- will cease to exist as of   --------- --- --------
----- ---------- ----------- 1.a~ few subsidiaries. It co--------- ------- --- -ts 
----------- -------------- through corporate ,divisions. Thus, it is 
susnected th!;t   ------- -------- ------------- ----- will be dissolved and 
the-assets Fiaze-- -------- ---- ------------ --- -- corporate division. 

During the course of the examination of old   -------------
consolidated return: for the tax years   ------   ----- ----- -------- the 
Examination Ljivision secured a series o-- ----se----- exten------ the 
statute of limitaticn on assessment for the old   -----------
  ------idated group. Th  ------ ---------- ---------- --- ---- --x year 
------- ----- -------;ed from ------------ ---------------- -------- -----
---------------- before the -------------------- --- ----------- ------ place. 
  ---- ---------- ---------eti the period of assessment for   ----- to 
------------- ---- -------- 1p. succeeding consent for   ------ ------ng 
  ----------- old EIN c.f   --------------- was obtained ----- "  ----------
------------------ ---------------- ----- ------------------ after its -------- ---- 
-------- ----------- --- ---------- ------- -------------- ----- This consent, 
extending   --- --------- ---- ---------------- --- -------------- ---- -------- was 
signed by ---------- --- ----------- ----- who w--- -- ------------- -----er 
aul:liorized ---- ---- ------ -- ---------- for both new   ----------- and   --------
  ------ -------------- ----- A third consent extending ---- ----iod ---
---------------- --- ------------- ---- ------- for   ------   ----- and   ----- was 
a.ddressed to "  ---------- ---------------- ---------------- -----
  -------------------- ------- ------ ---- ----- --- ------------------ ----- was executed 
--- --------- --- ------------ who was apparen---- ---- -----er of new 
  ---------- but not of   -------- -------- ------------- when he signed the 
consent. HGile’Jer, b-- ------------- --- ---- ---ard of Directors of 
  ------ -------- -------------- ------ dated   ------- ---- -------- the Board 
--------- ---- -------------- -------s of --------- -------- ------------- ----- the 
Friar actions taken by   -------- --- ----------- --- ---------- ----- -------nt 
addressed to "  ----------- ---------------- ---------------- -----
  ----------------- The fourth and last consent was obtained from 
----------- -------- -------------- ------ formerly   ---------- ----------------
  -------------- ---- ------------------ This la--- ---------- ---------- ----
--------- ---- ---------------- --- -------------- ---- --------

LAW AND ANALYSIS 

A. Consents 

I.R.C. 5 1501 grants affiliated groups of corporations the 
Fri::ilege of filing returns on a consolidated basis. If 
csnsolidated returns are filed, the members of the group consent 
t3 l)e bound by the legislative regulations promulgated pursuant 
to ::he authority in I.R.C. 5 1502. 
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Under Treas. Reg. § 1.1592-77(a), the common parent of the 
coli:~rolidated group ins the sole agent for each subsidiary in the 
group and duly authcrized to act in its own name in all matters 
relating to rhe consoiidated tax liability of the group. The 
common parent remair.s the agent for the members of the group for 
an:, years during which it was the common parent, whether or not 
con:;olidated returns are filed in subsequent years and whether or 
not one or mere subsidiaries have become or have ceased to be 
n.embers of ti:e qrouy: at any time. 

The express language of Treas. Req. § 1.1502-77(a) supports 
the validity of a zcnsent obtained from an old common parent fcr 
Cre-transaction years after a reverse, acquisition where the old 
common parent remains in existence. See also, Union Oil Company 
cf California v. Commissioner, 101 T.C. 130 (1993): 

In   ------ the Service issued temporary regulations under 
I.R.C. $5 lELL. For taxable :rears for which the due date of the 
coll:;olidated return (without extensions) is after   ------------- ---
  --------, Temp. Treas. Fey. 5 l'.1502-77T provides altern------- -------s 
----- purposes of extending the statute of limitations for a 
c,oli:;olidated group. Under this regulation, where the common 
parent of th- qroup ceases to be the c'lmmon parent, whether or 
ro-: the conslidate~: group remains in existence, a consent can be 
cor;ined from any or.e of several alternative agents for the 
qr,,:lp . : The alternative agents under Temp. Treas. Req. § 1.502- 
77 iIx) (41 are: 

( i 1 The common parent of the group for all 
or any part of the tax year to which the 
coIlsent aI,pLies; 

Iii,) A successor to the for!:ier common parent 
in a transaction to which I.R.C. 5 381(a) 
apr;lies; 

(iii) The agent designated by the group 
under Treas. Req. § 1.1502-77(d); or 

( i v.7 ) If tkie group remains in existence after 
a r~everse acquisition or downstream transfer, 

We can not determine on the basis of the present factual 
inf.)rmation ;;hether the merger of old   ---------- qualified as a 
reverse acquisition within the meaning --- -------- Reg. 5 1.1502- 
75 :!:l) (3) . 

The wnmon parent is the highest-tier domestic 
corporation Ln the group. 
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the common parent of the group at the time 
th?- c0nser.t is given. 

In the instant case,   ----------- ----------------- -------- the 
c3mmon parent 'of the ------------ ----------------- -------- --------- the tax 
years   ------   ----- anti ------- ------ined in existence following the 
merger ------ ---------- ----- corporation simply changed its name to 
  -------- -------- ------------- ------ but continued to use its old EIN. 
-- ---------- --- ------------- -------- does not terminate a corporation's 
exrstence. I-ioreover, Treas. Reg. § 1.1502-75(d) (21 provides that 
6 common parent corpcration will remain as the common parent 
irr-spective of a Merle change in identity, form, or place of 
c ri+nization 

  -------- -------- -------------- ----- also continues to have authority 
t 3 ;;c-- --- ----- -------- ---- ---- --------ers cf the   ----------- consolidated 
grollp for the :;ears   ------   ----- and   ----- for -------- --- was the 
c3n:ton paren:~, despite- --e ----- that- --- consolidated group no 
lsm~er exist:. See Treas. Reg. § 1.15,02-77(a) and Temp. Treas. 
F.eq. §1.1502-77T(a) i4) (il. Thus, the consent addressed to and 
executed by "  -------- ------- -------------- ------ formerly   -----------
  --------------- ---------------- ----- ------------------ is effe------ -- 
--------- ----- --------- ----- ---------------- ---------- to the consolidated tax 
lial>ility fo:: the years   ------   ----- and   ------. 

The prier consents for the old   --------- group, which were 
mis-addresse:! to   ---------- ----------------- -------- ----- -----------------
afy:er the name of ------------ ------ --------- --- ---------- -------- -------------
  --- , are defensible. ----- consents hear t---- ----- --- ---------- -------
-------------- ----- and it was clearly the intention of t---- ---------
------ ----- ---- -ommon parent of the consolidated group extend the 
per<od for asSeSSment. As indicated above, the Board of 
Iir;?ctors for-   -------- -------- ------------- ----- formally ratified one 
of these pri.:r ------------- ------- ---- ---------- official was not a 
corl:,orate officer. 

On theirs face, the prior consents addressed to   -----------
  --------------- -------- but reflecting the EIN associated ------
---------- ------- -------------- ------ are ambiguous as to the intended 
------------- ------------ --- ---- ambiguity exists in a consent, 

' It shculd be noted that once   -------- -------- ------------- -----
ceases to exist on tr about   --------- --- -------- ------- -------- ----- -o 
lolqer be available to execut-- ----- ------------- consents, if 
necessary. The Ser\.ice will have to look to Temp. Treas. Reg. 
S :.1502.77T to determine if there is an alternative agent 
glualified to sign consents in the future. 

  
  

      
      

  

  
    

      

    

  

            

  
  

        
    

  

  

    
  
  

  
  



CC:‘llER:PEN:FIT:TL-N-4229-99 page I 

l x.::linsic evidence is admissible to clarify the ambiguity and to 
de:::;irmine the intent of the parties, and the consent will then be 
interpreted in acc,or~dance with the parties' intent. See, Woods 
c-. ccmmissic!.er, 92 T.C. 776, 780 (1989); Constitution Publishinq 
C?. v. Commissioner, 22 B.T.A. 426, 428 (1931). In this case, 
tnc intent c? the parties was to have   -------- ------- --------------
  ---- as th‘e survivir.g former common p-------- ---------- ----
--------nts. Furthermc:re, even if no ambiguity is found to exist, 
since the use of the wrong corporate name appears to be a mutual 
drafting mistake, t1.e prior consents are not invalid, A court 
would permit reformati,on of the consents to reflect the correct 
corporate name and thereby carry out the actual intent of the 
parties to have the f~ormer common parent extend the period of 
limitation on assessment for the   ---------- consolidated group for 
the years   ------   ------ and   ------ S---- ---------- v. Commissioner, 92 
T.C. at 78---------

B. Potential Transferee Liability 

The ultimate result of the   ----- corporate reshuffling of 
  ----------- was t:: divide the company into two separate affiliated 
----------   ----------- kept its   ------------ ----- ----------- business and 
eve!ltually --------- wit11 a   -------- --------------- ------- to the merger, 
hwiver,   ---------- spun off- ---- -------------------- ----- -----------------
t,usinesses --- -----y-created sub----------- ----- ------ ---- ------- -f 
tne.;e subsidiaries v:as contributed to New   ---------- -----------------
  ------ The srock of New   ---------- was then -------------- --- -----
------- sharei:olders of -------------

Si;ice si;bstantial assets of old   ---------- were transferred to 
Kew   ----------- as a result of the reorga----------- we reccmmend that 
the -------- ------ seriol:sl:! consider the possibility that New 
  ----------- may be subyect to transferee liability for any 
---------------- which ~.a.:? be assessed fcr the tax years   ------   -----
a.nd   ------

If a taxpayer transfers assets tc others, the transferee of 
the assets may become liable for the taxpayer's unpaid tax either 
at law or equity under state law. Federal law governs the 
FroLedures to assert such liability, hilt generally state law 
go'Jh+rns the element: establishing transferee liability.. The law 

I.R.C. § 6901 is merely a procedural statute. .Curiously, 
under Treas. Reg. § 501.6901-l(b) (11, the definition of 
"tznsferee" for purposes of of I.R.C. 5 6901 includes the 
successor of a corporation or a party to a reorganization as 
cefined in I.R.C. 5 368. 

  
  

  
      

  
    

  
  

  

  

  

  
    

  

  
  

  
        

  



C'Z::JER:PEN:PIT:TL-N-4229-99 

of ::he state in whic:h the transfer occurs governs. Fibel v. 
Corrnissioner, 44 T.('. 647 (1965). Transferee liability at law 
arises by statute or contract, whereas liability in equity 
r~ormally ari.;es where a transferor is left after the transfer 
h'itiiout sufficient assets to satisfy its tax liabilities. 
In -:he corporate cor.text, transferee liability generally accrues 
hhe;l a corporation transfers assets to another and the transferee 
asslimes the liabilities of the transferor either expressly or 
irnpliedly; tf.e tran-feree is merely a continuation cf the 
tra:lsferor; the trar.sfer amounts to a consolidation or merger; 
cr :he transfer is an attempt to escape debts. See West Texas 
Fefininq & Lev. Co. v. Commissioner, 6;; F.2d 77, 81 (lo-:, Cir. 
13:3'-.) . 

As indicated above, New  ----------- agreed to assume 
liaj~)ilicies of the cld   ---------- group relating primarily to or 
ar:sing frpm the operatio---- --- -he vario~is businesses transferred 
t3 it. This assumpt~ioll of liabilities is arguably broad enough 
t,o include Federal ir:come tax liabilities. If so, New   ----------
w'ould be a transferee at law. 

For this reason, we recommend that (b)( 5)(AC ), (b )(7 )a----- ---
  ------------- ---- ------- --------- ------ --- --- ------------- -----   ----------
------ ---- ---------- --- ------------- ----------- -- ------- -------- ---------------
--------------- ---------- ---- ------------ ----- ------------- ---   ---------- ----
-------------- ----- --------------- -------- ----   -------- ------- --------------
  ---- -----------   ------------ ---------------- ------ ------ ------------------
-------- ----- --------------- -------- ---- ------------ ----------------- --------
----------- ------   --------- ---------------- -------- ------ ------------------

(b)(5) (AC ), (b)(7 )a-- --------- -------- ---- ----- ---------- I.R.C. 
g ~j~------- ---- ----------- ----- ----- --------- --- ------------ ----
assessment of transferee liability is within one year after the 
expLration cc the period of limitaticn for assessment against the 
tra:isferor. Tile one year extension for the assessment of 
tra:;sferee liabilit!; begins at the expiration of the original 
period of limitation for assessment against the transfercr, as 
properly extended by statute consents of the transferor. - Field 
v. iCommissior,er, 32 T.C. 187 (19591, aff'd per curiam, 286 F.2d 
960 (6"~ Cir. 19601, cert. denied, 366 U.S. 949 (1961). Here, 
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(b)(7)a- ----- --------- ---- ----------------- ---------- ----- --------------   --------
  ------- -------------- ------ --- ------------ ---   ------------- ----- -------- -----
--------- --- -------------- ---- ------------ -------------- ---------- ------ ----
  ,   ----- ------------- --- -------------- ----- --------

EDWARD F. PEDUZZI, JR. 
Associate District Counsel 
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(b)(7)a


